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Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER  D— WATER  PROGRAMS 

PART  135 — PRIOR  NOTICE  OF  CITIZEN 
SUITS 

On  March  14,  1973  (38  FR  6907),  the 
Administrator  of  the  Environmental  Pro¬ 
tection  Agency  proposed  the  addition  of 
a  new  part  135  to  subchapter  D,  chapter 
1,  title  40,  Code  of  Federal  Regulations, 
establishing  procedures  for  giving  notice 
of  civil  actions  by  citizens  pursuant  to 
section  505  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972 
(sec.  2,  Public  Law  92-500;  86  Stat.  888 
(33  U.S.C.  1365))  (hereinafter,  “the 
Act”).  Public  comments  on  the  proposed 
rule  were  received  and  reviewed.  Due 
consideration  has  been  given  to  these 
comments  and.  as  a  result,  two  changes 
have  been  made  in  the  rules  as  proposed. 

(1)  Section  135.1,  as  proposed,  has 
been  revised  to  incorporate  the  definition 
of  "citizen”  as  provided  in  section  505(g) 
of  the  act.  This  definition  was  added  by 
the  Conference  Committee  to  reflect  the 
decision  of  the  United  States  Supreme 
Court  in  the  case  of  Sierra  Club  v.  Mor¬ 
ton,  405  U.S.  727  (1972). 

(2)  Section  135.2(a)(1)  has  been  re¬ 
drafted  to  clarify  the  requirements  for 
service  of  notice  upon  individuals  and 
corporations. 

Certain  public  comments  called  for 
additional  changes,  but  these  suggestions 
were  not  Incorporated  into  the  final 
regulation.  They  include  the  following; 

(1)  Several  letters  were  received  call¬ 
ing  for  amendment  to  5  135.2(a)  (2)  and 

(3)  to  require  service  of  a  copy  of  notice 
upon  persons  claimed  to  be  in  violation 
of  a  standard,  limitation,  or  order.  The 
contention  was  made  that  in  cases  where 
a  State  or  Federal  agency  is  alleged  to 
be  in  violation  of  some  standard,  limita¬ 
tion,  or  order,  notice  should  also  go, 
where  appropriate,  to  any  other  persons 
whose  discharge  of  pollutants  is  causing 
such  agency  to  be  in  violation.  This  pro¬ 
posal  was  not  adopted  for  the  reason 
that  such  contingency  has  already  been 
provided  for.  Where,  for  example,  an 
agency  having  jurisdiction  over  a  person 
who  is  causing  a  violation  of  a  standard, 
limitation,  or  order,  is  notified  pursuant 
to  5  135.2(a)  (2)  or  (3),  such  person 
wTould  have  to  be  notified  pursuant  to 
5  135.2(a)(1)  before  any  civil  action 
could  be  commenced  against  him.  Notice 
would  have  to  go  to  such  person  to  the 
extent  he  is  an  indispensable  party  to 
any  subsequent  action. 

(2)  Several  comments  called  for 
amendment  of  5  135.2(a)(2)  to  require 
copies  of  the  notice  to  be  mailed  to  the 
attorney  general  of  the  State,  the  dis¬ 
trict  attorney  or  other  local  prosecutor 
of  the  district  in  which  the  violation 
occurred,  and  the  local  water  pollution 
control  agency.  These  proposals  were  not 
adopted  because  it  was  considered  un¬ 
duly  burdensome  to  require  the  citizen  to 
effect  service  upon  so  many  parties  as  a 
condition  precedent  to  filing  suit.  These 
regulations  provide  minimum  require¬ 


ments  for  service  and  in  no  way  prevent 
a  citizen  from  serving  as  many  addi¬ 
tional  parties  as  he  may  deem  appro¬ 
priate.  The  choice  as  to  whether  addi¬ 
tional  parties  should  be  brought  into  the 
matter  properly  rests  with  the  citizen 
subject  to  the  requirements  of  Fed.  R. 
Civ.  P.  19. 

(3)  As  an  alternative  to  requiring  the 
citizen  to  serve  any  and  all  persons  hav¬ 
ing  an  interest,  one  comment  suggested 
that  section  135(b)  be  amended  to  re¬ 
quire  the  Administrator  ‘‘within  10  days 
after  service  of  notice  •  •  *  (to]  mail 
a  copy  of  such  notice  to  those  persons 
whose  facilities  may  be  directly  affected 
by  litigation  arising  therefrom.”  This 
alternative  was  rejected  as  unduly  bur¬ 
densome  upon  the  Administrator.  The 
determination  of  whether  or  not  a  party 
is  indispensable  to  an  action  brought  by 
a  citizen  should  be  made  by  the  court, 
not  by  the  Administrator. 

(4)  Several  of  the  comments  asked 
that  the  regulations  require  the  citizen 
to  state  in  the  notice  the  interests  which 
he  claimed  to  be  adversely  affected.  One 
comment  went  so  far  as  to  ask  that  the 
citizen  be  required  to  state  in  his  notice 
a  summary  of  the  evidence  to  be  relied 
upon  and  the  names  and  addresses  of 
witnesses  to  be  called  in  support  of  the 
citizen’s  claim,  and  that  he  be  required 
to  post  a  bond  adequate  to  cover  the 
direct  costs  to  the  owner  or  operator 
arising  out  of  a  complaint  that  was  later 
found  to  be  without  merit.  These  sugges¬ 
tions  were  rejected  as  being  unduly  bur¬ 
densome  upon  the  citizen. 

Accordingly,  the  regulations  contain¬ 
ing  procedures  for  giving  prior  notice  of 
citizen  suits  are  hereby  promulgated, 
effective  30  days  after  promulgation. 

A  new  part  135  is  added  to  subchapter 
D.  chapter  1,  title  40,  Code  of  Federal 
Regulations,  as  follows: 

Sec. 

135.1  Purpose. 

135.2  Service  of  notices. 

135.3  Contents  of  notice. 

Authority. — Sec.  605,  Federal  Water  Pol¬ 
lution  Control  Act  Amendments  of  1972  (sec. 
2.  Public  Law  92-500;  86  Stat.  888  (33  U.S.C. 
1365).) 

§  135.1  Purpose. 

Section  505  of  the  Federal  Water  Pol¬ 
lution  Control  Act  Amendments  of  1972 
(hereinafter  the  Act)  authorizes  any 
person  or  persons  having  an  interest 
which  is  or  may  be  adversely  affected  to 
commence  a  civil  action  on  his  own  be¬ 
half  to  enforce  the  Act  or  to  enforce  cer¬ 
tain  requirements  promulgated  pursuant 
to  the  Act.  The  purpose  of  this  part  is  to 
prescribe  procedures  governing  the  giv¬ 
ing  of  notice  required  by  subsection 
505(b)  of  the  Act  as  a  prerequisite  to  the 
commencement  of  such  actions. 

§  135.2  Service  of  notice. 

(a)  Notice  of  intent  to  file  suit  pur¬ 
suant  to  section  505(a)(1)  of  the  Act 
shall  be  served  upon  an  alleged  violator 
of  an  effluent  standard  or  limitation 
under  the  Act,  or  an  order  issued  by  the 
Administrator  or  a  State  with  respect  to 


such  a  standard  or  limitation,  in  the  fol¬ 
lowing  manner; 

(1)  If  the  alleged  violator  is  an  indi¬ 
vidual  or  corporation,  service  of  notice 
shall  be  accomplished  by  certified  mail 
addressed  to,  or  by  personal  service  upon, 
the  owner  or  managing  agent  of  the 
building,  plant,  installation,  vessel,  facil¬ 
ity,  or  activity  alleged  to  be  in  violation. 
A  copy  of  the  notice  shall  be  mailed  to 
the  Administrator  of  the  Environmental 
Protection  Agency,  the  Regional  Admin¬ 
istrator  of  the  Environmental  Protection 
Agency  for  the  region  in  which  such  vio¬ 
lation  is  alleged  to  have  occurred,  and  the 
chief  administrative  officer  of  the  water 
pollution  control  agency  for  the  State 
in  which  the  violation  is  alleged  to  have 
occurred.  If  the  alleged  violator  is  a  cor¬ 
poration,  a  copy  of  such  notice  also  shall 
be  mailed  to  the  registered  agent,  if  any, 
of  such  corporation  in  the  State  in  which 
such  violation  is  alleged  to  have  occurred. 

(2)  If  the  alleged  violator  is  a  State  or 
local  agency,  service  of  notice  shall  be 
accomplished  by  certified  mail  addressed 
to,  or  by  personal  service  upon,  the  head 
of  such  agency.  A  copy  of  such  notice 
shall  be  mailed  to  the  chief  administra¬ 
tive  officer  of  the  water  pollution  con¬ 
trol  agency  for  the  State  in  which  the 
violation  is  alleged  to  have  occurred,  the 
Administrator  of  the  Environmental 
Protection  Agency,  and  the  Regional  Ad¬ 
ministrator  of  the  Environmental  Protec¬ 
tion  Agency  for  the  region  in  which  such 
violation  is  alleged  to  have  occurred. 

(3)  If  the  alleged  violator  is  a  Federal 
agency,  service  of  notice  shall  be  accom¬ 
plished  by  certified  mail  addressed  to, 
or  by  personal  service  upon,  the  head  of 
such  agency.  A  copy  of  such  notice  shall 
be  mailed  to  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Regional  Administrator  of  the  Environ¬ 
mental  Protection  Agency  for  the  region 
in  which  such  violation  is  alleged  to  have 
occurred,  the  Attorney  General  of  the 
United  States,  and  the  chief  administra¬ 
tive  officer  of  the  water  pollution  con¬ 
trol  agency  for  the  State  in  which  the 
violation  is  alleged  to  have  occurred. 

(b)  Service  of  notice  of  intent  to  file 
suit  pursuant  to  section  505(a)  (2)  of  the 
Act  shall  be  accomplished  by  certified 
mail  addressed  to,  or  by  personal  service 
upon,  the  Administrator,  Environmental 
Protection  Agency,  Washington,  D.C. 
20460.  A  copy  of  such  notice  shall  be 
mailed  to  the  Attorney  General  of  the 
United  States. 

(c)  Notice  given  in  accordance  with 
the  provisions  of  this  part  shall  be 
deemed  to  have  been  served  on  the  post¬ 
mark  date  if  mailed,  or  on  the  date  of 
receipt  if  served  personally. 

§  135.3  Contents  of  notire. 

(a)  Violation  of  standard,  limitation 
or  order. — Notice  regarding  an  alleged 
violation  of  an  effluent  standard  or  limi¬ 
tation  or  of  an  order  with  respect  thereto, 
shall  include  sufficient  information  to 
permit  the  recipient  to  identify  the  spe¬ 
cific  standard,  limitation,  or  order  alleged 
to  have  been  violated,  the  activity  alleged 
to  constitute  a  violation,  the  person  or 
persons  responsible  for  the  alleged  viola¬ 
tion,  the  location  of  the  alleged  violation, 
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the  date  or  dates  of  such  violation,  and 
the  full  name,  address,  and  telephone 
number  of  the  person  giving  notice. 

(b)  Failure  to  act. — Notice  regarding 
an  alleged  failure  of  the  Administrator 
to  perform  any  act  or  duty  under  the  Act 
which  is  not  discretionary  with  the  Ad¬ 
ministrator  shall  identify  the  provision 
of  the  Act  which  requires  such  act  or 


creates  such  duty,  shall  describe  with 
reasonable  specificity  the  action  taken  or 
not  taken  by  the  Administrator  which  is 
alleged  to  constitute  a  failure  to  perform 
such  act  or  duty,  and  shall  state  the  full 
name,  address  and  telephone  number  of 
the  person  giving  the  notice. 

(c)  Identification  of  counsel.  —  The 
notice  shall  state  the  name,  address,  and 


telephone  number  of  the  legal  counsel, 
if  any,  representing  the  person  giving  the 
notice. 

Dated  June  1,  1973. 

Robert  W.  Pri, 

Acting  Administrator, 
Environmental  Protection  Agency. 
[FR  Doc.73-11318  Filed  6-6-73;8:45  am) 
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